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Increasingly, conflicts are at the forefront of client 
representation. This article will address potential 
conflicts throughout the stages of representation of 
clients, all with their own unique needs and desires.

Using a hypothetical situation with facts similar to 
those frequently faced by many trusted real estate 
lawyers, and following the guidance of the ABA 
Model Rules of Professional Conduct, this article 
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will highlight potential conflicts arising throughout 
the course of a client relationship—at the outset, 
throughout the representation and at the end—and 
will address differing treatment of current and for-
mer clients, and alternative approaches to conflicts 
and waivers.

Hypothetical
You have been approached by Miranda Priestly, 
the former Editor-in-Chief of a fashion magazine, 
regarding her new LLC, Trendy Retailer LLC (Trendy 
Retailer). Ms. Priestly is an existing client of your 
firm’s employment law section; she is suing her for-
mer employer for Title VII violations, as well as for 
an injunction against the non-compete clause in her 
employment contract.

Ms. Priestly is the managing member of Trendy 
Retailer. Trendy Retailer will specialize in mid-price 
teens’ and women’s fashions, initially with store-
fronts in shopping malls in several large cities. 
Trendy Retailer wishes to lease space in an existing 
shopping mall in your city owned by Large Landlord, 
LLC (Large Landlord). Your conflicts check reveals 
that you and your firm previously represented Large 
Landlord during the development of the mall, but 
your representation ended 10 years ago, after all 
certificates of occupancy and initial leases were 
finalized. Since then, neither you nor your firm has 
done any legal work for Large Landlord.

You know from reading the financial press that, 
like many owners of shopping malls, Large Land-
lord has seen the demand for retail space decline in 
recent years. Nationwide, Large Landlord has sold 
a number of malls that were no longer economi-
cally viable; however, the mall in your city appears 
to be financially stable. It is probable, however, that 
if Large Landlord’s mall is put on the market, your 
firm will be engaged to represent Large Landlord in 
the sale.

Prospective versus current or former client
Although Ms. Priestly is a current client of your law 
firm, she is now seeking representation in a different 
matter on behalf of Trendy Retailer, the LLC of which 

she is the managing member. Therefore, Trendy 
Retailer is a prospective client, and the obligation of 
the lawyer is to determine whether its representa-
tion is permitted given the obligations of the firm 
to current and former clients, including Ms. Priestly 
and Large Landlord.

This determination requires analysis of Model Rules 
of Professional Conduct (Rule or Rules) 1.7,1 1.8,2 and 
1.9.3

At this point, you must consider the representation 
of Trendy Retailer in light of the representation of 
the current client, Ms. Priestly, and the representa-
tion of the former client, Large Landlord.

First, the representation of new client, Trendy 
Retailer, does not appear to give rise to a conflict 
with Ms. Priestly, as there is no directly adverse 
claim between the two.4 Nor does there appear to 
be a significant risk that the representation of one 
of these clients will be materially limited by the law-
yer’s responsibilities to either of them or to another 
client.5

However, undertaking the representation of Trendy 
Retailer does give rise to consideration of Rule 1.13—
Organization as a Client. You must make sure that 
Ms. Priestly understands that, if you undertake rep-
resentation in this matter, you will be representing 
Trendy Retailer and not her individually.6 Given the 
history and structure of Trendy Retailer, it appears, 
not surprisingly, that Ms. Priestly is using it for her 
own individual career purposes. Therefore, there is a 
danger that she will not understand that you will be 
representing the entity in the current matter. At the 
outset of representation of an entity, it is crucial that 
the constituents of the entity understand that they 
are not being represented individually unless that is, 
in fact, the case. The interests of the other members 
of Trendy Retailer are discussed hereinafter.

Second, you must determine whether Large Land-
lord is a current or former client and, in either case, 
whether your representation of it creates a con-
flict of interest with your representation of Trendy 
Retailer. The Rules do not provide any guidance 
about how to tell whether a client has become a 
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“former client.” You do not appear to be perform-
ing any services currently for Large Landlord; all 
the services related to the initial opening of the 
mall appear to be completed. But consider whether 
Large Landlord believes that your representation 
continues and has the expectation that the same 
firm that drafted leases continues representation 
with respect to the leases. If the organization would 
expect you to provide representation with respect 
to the leases, then you will need to explore current 
client conflicts under Rule 1.7. Surely, negotiation of 
a lease between landlord and tenant, both of whom 
are clients of the firm, results in a conflict as the 
representation is directly adverse.7 Nonetheless, in 
some instances, both the landlord and tenant client 
may wish to have representation from the same law 
firm. If the lawyer reasonably believes that compe-
tent and diligent representation can be provided 
to each affected client, and each client waives the 
conflict, then both clients can be represented by the 
same law firm.8

In a search of your law firm’s document manage-
ment system, however, you have found a “termina-
tion of representation” letter, an excerpt of which is 
as follows:

John Smith 
VP-Development Large Landlord  
400 Mall Boulevard 
Artown, TN 129453 

RE: Artown Mall

Dear Mr. Smith:

As you know, our engagement to represent 
Large Landlord in connection with the devel-
opment and leasing up of the Artown Mall has 
been completed as the development of the mall 
is finished and leases for all units within Artown 
Mall have been negotiated, drafted, and exe-
cuted. Accordingly, we are enclosing our final 
bill for this matter. With this bill, our engage-
ment for this particular matter is now ended.

Our Firm and I appreciated and enjoyed repre-
senting you in this engagement. We hope we 

will have another opportunity to serve as your 
counsel in the future....

Former clients
Therefore, considering the history of this relation-
ship and the foregoing correspondence, Large 
Landlord will be treated as a former client, and Rule 
1.9 must be analyzed to determine whether the law 
firm can undertake the representation of Trendy 
Retailer.

Given that Large Landlord is a former client, the first 
issue will be whether you are representing Trendy 
Retailer in “the same or a substantially related mat-
ter” as the matter in which you represented Large 
Landlord. A new lease is not the same matter, but 
is the drafting and negotiation of a new lease sub-
stantially related to your firm’s prior representa-
tion?9 “Substantial relationship” is measured not by 
the label affixed to the matter (such as “real estate 
matter,” “mall lease,” etc.) but by whether there is 
“a substantial risk that confidential factual informa-
tion as would normally have been obtained in the 
prior representation would materially advance the 
client’s position in the subsequent matter.”10 Here, 
the law firm undoubtedly acquired information 
from Large Landlord, including information related 
to original mall tenants and the terms of those origi-
nal leases as well as Large Landlord’s standard lease 
provisions. Did the firm also acquire the kind of con-
fidential information that would cause a lease nego-
tiation 10 years later to be substantially related to 
the representation of Large Landlord in the devel-
opment and initial leasing up of the mall? If the law 
firm can conclude that the negotiation and drafting 
of a new lease is not the same matter and is not sub-
stantially related to the original leasing, then the law 
firm can undertake the representation of this pro-
spective tenant, Trendy Retailer.

Information about a client’s general business 
practices is typically not considered confidential 
information. “In the case of an organizational cli-
ent, general knowledge of the client’s policies and 
practices ordinarily will not preclude a subsequent 
representation; on the other hand, knowledge of 
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specific facts gained in a prior representation that 
are relevant to the matter in question ordinarily will 
preclude such a representation.”11 Here, your repre-
sentation of Trendy Retailer will require negotiat-
ing a lease with Large Landlord. In your prior rep-
resentation, you undoubtedly learned about Large 
Landlord’s general policy regarding lease terms; 
however, you probably did not learn anything that 
would apply uniquely or specifically to the Trendy 
Retailer lease. Similarly, “[i]nformation that has been 
disclosed to the public or to other parties adverse 
to the former client ordinarily will not be disqualify-
ing.”12 If Large Landlord’s practices with respect to 
lease terms, such as the price per square foot, have 
been publicly disclosed, or disclosed in prior litiga-
tion, that information would not result in a substan-
tial relationship. Therefore, the Trendy Retailer mat-
ter is probably not substantially related to the prior 
representation of Large Landlord.

Second, if the matters were substantially related, 
would Trendy Retailer’s interests be materially 
adverse to the interests of Large Landlord? The Rules 
do not define material adversity, but the interests of 
opposing parties to a transaction such as buyer and 
seller, or landlord and lessee, are generally thought 
of as adverse. Therefore, if the representations of 
Large Landlord and Trendy Retailer are substan-
tially related, they would be materially adverse, and 
the consent of Large Landlord would have to be 
obtained in order to represent Trendy Retailer.

In State ex rel. Wal-Mart Stores, Inc. v. Kortum, the 
court refused to disqualify counsel for the plaintiff in 
a slip-and-fall lawsuit against Wal-Mart, even though 
members of the same firm had previously defended 
Wal-Mart in four personal injury suits, including one 
slip-and-fall case.13 The firm had gained informa-
tion about Wal-Mart’s “general defense strategy, 
internal policies, and the conduct of similar law-
suits.” However, the court noted that the defense of 
“relatively uncomplicated slip-and-fall actions are 
generally commonplace and routine,” and that the 
firm had not acquired “any specialized knowledge 
of [Wal-Mart’s] defense strategies or any other dis-
covery advantages.” Because none of the informa-
tion gained by the firm in their prior representation 

“could be used against Wal-Mart in the instant case,” 
the matters were not “substantially related” within 
the meaning of Rule 1.9(a).

Positional or issue conflict
One additional consideration in representation 
of Trendy Retailer in light of the representation of 
former client Large Landlord is positional or “issue” 
conflict. Under Rule 1.7(a)(2), a lawyer cannot under-
take to represent a client if there exists a significant 
risk that the representation of a client will be materi-
ally limited by a lawyer’s responsibilities to another 
client. Rule 1.7(b)(3) allows the representation if the 
other factors are met so long as the lawyer does not 
assert a claim against one client by another client in 
a proceeding before a tribunal. But Rule 1.7(b)(3) has 
sometimes been understood to raise the possibility 
of a positional conflict that must be examined.

Comment 9 to Rule 1.7 touches upon a positional 
conflict for lawyers who are placed in differing roles 
on one sole issue.14 Comment 9 states that the duty 
of loyalty and independence may be materially 
jeopardized by duties to former clients. The fear is 
that a lawyer will not zealously represent the new 
client in light of its interest in maintaining a positive 
relationship with the former client. Rule 1.1 requires 
the lawyer to employ reasonable care and skill and 
use a best judgment standard to represent all cli-
ents. Loyalty and independence concerns are more 
identifiable in the litigation context, as addressed in 
Comment 24 to Rule 1.7,15 but similar concerns arise 
in transactional contexts as well.

Although Rule 1.7 prohibits certain differing posi-
tions as related to a tribunal, lawyers must constantly 
be aware of positional conflicts in all representa-
tions regardless of whether a tribunal is involved. In 
the instant case, the lawyer must examine whether 
any information or positions taken on behalf of 
Large Landlord would materially limit the ability to 
represent Trendy Retailer. The lawyer must be able 
to represent Trendy Retailer loyally and zealously.

During the initial client interview with Ms. Priestly, 
you learn the following facts: Using the ser-
vices of another firm, she formed Trendy Retailer, 
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contributing all the operating capital herself and 
using her connections in the fashion industry to 
secure suppliers. The limited partners are her for-
mer staff members who left the publisher when she 
did, outraged by the treatment Ms. Priestly received. 
They have contributed no capital but are providing 
services to Trendy Retailer. Ms. Priestly sees Trendy 
Retailer as a stop-gap measure; her ultimate goal is 
to win back her job through the Title VII lawsuit, or 
to invalidate the noncompete clause and go to work 
for a competing fashion magazine. Nevertheless, 
Ms. Priestly indicates that Trendy Retailer wishes to 
enter into a long-term lease for a large space near 
one of the mall’s anchor tenants. Trendy Retailer is 
also willing to pay rent near the top of the market.

Representation of an entity but 
not the individual owners

In light of this information, it appears that there is 
a potential conflict of interest between Ms. Priestly 
and the other members of Trendy Retailer. Because 
she has put in all the capital and intends to dissolve 
Trendy Retailer if she gets her old job back or suc-
ceeds in invalidating the noncompete clause, the 
other members of Trendy Retailer may be left high 
and dry if Ms. Priestly pulls out. Because you would 
be representing the entity, and not any individual 
member, in this matter, the conflict is only potential. 
However, it can certainly ripen into an actual con-
flict among the members of Trendy Retailer. There-
fore, if you undertake the representation, it is crucial 
that you also inform the other members of Trendy 
Retailer that you represent the entity and not them 
personally in this matter.

Rule 1.13 addresses representation of an organiza-
tion as the client, and the Comments to Rule 1.13 
provide guidance for such representation.16 In most 
instances, a lawyer should not question decisions 
for an organization made by its constituents even if 
utility of the decisions is doubtful.17 The lawyer may 
have to take some action to protect the organiza-
tion, ranging from discussion with the constituent 
who may potentially harm the organization to refer-
ral to a higher authority to assist in protecting the 
organization.18 The lawyer is not a decision-maker or 

a judge of decisions of an organization’s constituents 
so long as those decisions are not illegal and will not 
materially harm the organization. Regardless, Para-
graph (b) of Rule 1.13 requires that the lawyer act if 
the lawyer knows that an action of a constituent will 
likely result in substantial injury to the organization. 
Therefore, any action taken to further the personal 
goals of Ms. Priestly could require action on the part 
of a lawyer and may present conflict issues in the 
concurrent representation of the organization and 
Ms. Priestly. The law firm must understand that ethi-
cal duties should be examined at every step of the 
representation.19

A broader consideration is whether the law firm 
wants to undertake this matter on behalf of Trendy 
Retailer with the conflicts appearing thus far. The 
knowledge of Large Landlord’s development and 
potential future representation of Large Landlord 
may place the firm in an untenable position in its rep-
resentation of Trendy Retailer. The knowledge that 
Ms. Priestly could have some reservations devoting 
her time solely to promoting the interests of Trendy 
Retailer is also a potential conflict as your represen-
tation involves Trendy Retailer. The law firm must be 
on alert that if this representation is undertaken, a 
constant check of the ethical obligations must occur 
at every stage of the representation. At this point, it 
is still possible for the law firm to walk away from the 
representation due to the potential conflict.

Engagement letters
Your firm agrees to undertake the representation 
and the following engagement letter is prepared:

Miranda Priestly Trendy Retailer, LLC  
100 Fancy Street 
Apartment 1902 
Artown, TN 129453

RE: Retention of Law Firm

Dear Ms. Priestly:

Please allow this to confirm that you have 
selected our law firm to act as your legal coun-
sel in connection with advice on leasing retail 
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space in Large Landlord’s shopping mall. Please 
review this letter which serves to confirm the 
scope of our firm’s representation and the fee 
arrangement that we have reached. It is appro-
priate and prudent for this agreement to be in 
writing....

At first glance, this engagement letter requires 
some revisions to ensure that the law firm does not 
find itself in opposition to its ethical duties. First, this 
letter contains an ambiguity as to the exact iden-
tity of the client. In the address section, the letter 
is addressed to Ms. Priestly and Trendy Retailer. The 
letter should be solely addressed to Trendy Retailer, 
attention Ms. Priestly, and in the first sentence, 
should confirm that the law firm has been selected 
‘to act as Trendy Retailer’s legal counsel.” By doing 
so, potential confusion of whether Ms. Priestly or 
Trendy Retailer is the client can be avoided. Second, 
the scope of services is overly broad. The services 
rendered should be addressed in very specific terms. 
The services do not include “advice” on leasing, but 
rather the drafting and negotiation on behalf of 
Trendy Retailer of a (multi-year, single-year?) lease 
agreement with one specific party—Large Land-
lord. Rule 1.2 allows for a lawyer to limit the scope 
of representation if the limitation is reasonable, and 
the client gives informed consent. Additionally, by 
noting again in the “description of services” por-
tion of the letter that the drafting and negotiation 
is on behalf of Trendy Retailer, confusion again can 
be avoided. A statement that the client is Trendy 
Retailer rather than Ms. Priestly individually should 
also be considered.

Use of information
One issue that concerns you is that Trendy Retail-
er’s business model appears to compete with that 
of another mall lessee, Novel Fashions, Inc. (Novel). 
The initial leases entered into a decade ago con-
tained exclusivity clauses for a number of the retail-
ers, including Novel. You and your firm drafted and 
negotiated these initial leases. You believe that 
Large Landlord’s acceptance of Trendy Retailer’s 
proposal might implicate Novel’s exclusivity clause.

Pursuant to Rule 1.9(c), a lawyer may not use infor-
mation relating to the representation of a former 
client to the former client’s disadvantage without 
informed consent, or except as otherwise permit-
ted or required by the Rules, unless the informa-
tion has become “generally known.” The exclusivity 
clauses in the novel lease are not “generally known,” 
and therefore you cannot reveal their potential 
existence.

The ABA Standing Committee on Ethics and Pro-
fessional Responsibility has cautioned that simply 
because information has been revealed in legal pro-
ceedings or is otherwise in the public domain does 
not mean that such information is generally known. 
It has offered the following as a workable definition:

[I]nformation is generally known within the 
meaning of Model Rule 1.9(c)(1) if (a) it is widely 
recognized by members of the public in the rel-
evant geographic area; or (b) it is widely recog-
nized in the former client’s industry, profession, 
or trade. Information may become widely rec-
ognized and thus generally known as a result 
of publicity through traditional media sources, 
such as newspapers, magazines, radio, or televi-
sion; through publication on internet web sites; 
or through social media. With respect to cate-
gory (b), information should be treated as gen-
erally known if it is announced, discussed, or 
identified in what reasonable members of the 
industry, profession, or trade would consider 
a leading print or online publication or other 
resource in the particular field.20

Another complicating factor is this: Big Box, Inc. (Big 
Box) is opening a new store not far from Large Land-
lord’s mall. You and your firm represent Adjunct 
Properties, Inc. (Adjunct Properties) the developer 
of the retail complex adjacent to the Big Box store. 
One of the usual tenants who would ordinarily 
occupy the development has gone bankrupt, and 
your client is looking for a new, viable retail tenant. 
You believe this would be an opportunity for Trendy 
Retailer, since Big Box’s profits, and the profits of 
its adjacent retailers, have increased during the 
pandemic.
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At this point, you begin to see how your current rep-
resentation of Trendy Retailer might implicate your 
duties to your former client, Large Landlord, and 
your duties to a current client, Adjunct Properties, 
Inc. as well as to this newest client, Trendy Retailer. 
Obviously, Trendy Retailer is a desirable tenant due 
to its desire for a large space and its willingness to 
pay rent at the top of the market. Therefore, both 
your former client, Large Landlord, and your current 
client, Adjunct Properties, would benefit from hav-
ing Trendy Retailer as a tenant. However, pursuant 
to Rule 1.2(a), your responsibility is to carry out the 
“objectives” of your client, Trendy Retailer, which 
appear to be obtaining a lease in Large Landlord’s 
mall, not Adjunct Properties’ complex. Neverthe-
less, your duty to communicate matters to the cli-
ent under Rule 1.4 may require you to inform Trendy 
Retailer of any competing opportunities that might 
be more advantageous. Informing Trendy Retailer 
that another one of your clients has a competing 
space, however, might be interpreted by Trendy 
Retailer as advocating for the Adjunct Properties’ 
space over the mall space.

Another issue that arises with respect to the oppor-
tunity with Adjunct Properties is whether you can 
tell Trendy Retailer about this opportunity at all. Rule 
1.6(a) protects from disclosure “information relating 
to the representation” and Comment 3 emphasizes 
that “[t]he confidentiality rule, for example, applies 
not only to matters communicated in confidence by 
the client but also to all information relating to the 
representation, whatever its source.” Thus, the avail-
ability of the space may be confidential informa-
tion; even though the tenant’s bankruptcy is public 
knowledge, as there is no “public records exception” 
to Rule 1.6(a). However, information can be revealed 
if the disclosure is “impliedly authorized to carry 
out the representation.” Therefore, if the scope of 
the representation of Adjunct Properties includes 
acquiring tenants, or informing prospective tenants 
of vacancies, then the disclosure of the opportunity 
to Trendy Retailer might be impliedly authorized.

Waiver of conflicts/potential client
Given the facts regarding our former representation 
of Large Landlord, and our current representation 
of Trendy Retailer and Adjunct Properties, is there 
a conflict of interest as defined by Rule 1.7(a)(2)? Ini-
tially the law firm concluded that no conflict existed, 
but in an abundance of caution wrote this letter:

Miranda Priestly Managing Member Trendy 
Retailer, LLC  
567 Main Street 
Artown, TN 129453

RE: Potential Conflict of Interest – Large Landlord

Dear Ms. Priestly:

This is a follow-up to our telephone call of yes-
terday in connection with our firm’s prior rep-
resentation of Large Landlord. This letter is for 
the purpose of memorializing our conversation.

As we have discussed, approximately 10 years 
ago, our firm represented Large Landlord in 
connection with the development and leasing 
of the Artown Mall. As I explained, the Rules of 
Professional Conduct for lawyers prohibit a law-
yer and his or her law firm from representing 
one client in the same or a substantially related 
matter in which the client’s interest is materially 
adverse to the former client’s interest. In this 
instance our representation of Trendy Retailer is 
not substantially related to the matters that our 
firm handled for Large Landlord 10 years ago, 
and therefore we have concluded that we may 
undertake your representation in compliance 
with those Rules of Professional Conduct. Nev-
ertheless, we do have a duty to any former client 
not to reveal information regarding the repre-
sentation or to use information relating to the 
representation to the disadvantage of the for-
mer client, and of course we would not do so. …

Waiver of conflicts/current client
The Risk Management Committee has proposed 
this letter seeking to obtain a conflict waiver from 
Trendy Retailer:
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Dear Ms. Priestly:

This is in follow up to our discussion with regard 
to our firm’s representation of Trendy Retailer as 
it seeks to negotiate a lease with Large Land-
lord for retail space in the Artown Mall. As we 
have discussed, you know that our firm has rep-
resented Large Landlord in the past. Although 
we do not currently have any open matters, 
we consider Large Landlord a client of the law 
firm. This letter is to address issues relating to 
our representation of Large Landlord and our 
potential representation of Trendy Retailer.

The Model Rules of Professional Conduct (Rules) 
govern the conduct of our firm’s lawyers, and, 
under the Rules, a concurrent conflict of inter-
est exists when the representation of one client 
will be directly adverse to another client. Since 
Large Landlord is a current client, a concur-
rent conflict of interest would exist if our firm 
were to draft and negotiate a lease on behalf of 
Trendy Retailer as tenant with Large Landlord as 
landlord.

But the Rules would permit our representation 
of Trendy Retailer in these circumstances so 
long as we reasonably believe that we would 
be able to provide competent and diligent rep-
resentation to each of Trendy Retail and Large 
Landlord, and that each of you consented to 
the representation. We do have that reasonable 
belief as our representation of Large Landlord 
regarding leases was more than 10 years ago, 
and that since then, Large Landlord’s in-house 
lawyers have been handling all leasing at the 
mall. Our potential representation of Trendy 
Retailer would entail negotiation and drafting 
of the lease with those in-house lawyers. In this 
instance, with appropriate consent our firm can 
represent Trendy Retailer in negotiations with 
Large Landlord as this lease is a different trans-
action from those leases we drafted and negoti-
ated 10 years ago.

The Rules also prohibit the use of information 
relating to representation of a client to the 
disadvantage of the client. This rule is geared 

toward ensuring loyalty to one’s clients, and to 
protecting confidentiality. We would not con-
sider using any information to the disadvan-
tage of one client in favor of another, under any 
circumstance, nor would we reveal confidential 
information relating to any client. Here, where 
our representation of Large Landlord was so far 
removed in time, it is unlikely that our firm pos-
sesses any information that could be used to 
the disadvantage of Large Landlord.

Before we could undertake representation of 
Trendy Retailer in negotiation with Large Land-
lord, both Large Landlord and Trendy Retailer 
would need to give consent to our representa-
tion. It is essential that we explain the material 
risks of our concurrent representation of two cli-
ents. The material risks arising here include the 
potential that confidential information might 
inadvertently be disclosed to the adverse party. 
Another risk is that, in any dispute that arose 
between Large Landlord and Trendy Retailer, 
our law firm would not be able to represent 
either party.

In order to protect against disclosure of con-
fidential information by one client that could 
be used to the detriment of another client, we 
will take steps to ensure that the lawyers and 
legal assistants assigned to be working on the 
representation of Trendy Retailer have had no 
involvement in the representation of Large 
Landlord. We also will restrict access to any 
materials relating to representation of either cli-
ent including our internal electronic document 
management system. The lawyers working on 
your matter will not have access to documents 
related to our representation of Large Landlord.

Please consider these issues, and advise 
whether you are willing to consent to our rep-
resentation of you, in light of our relationship 
with Large Landlord. You may wish to con-
sult with another lawyer on this issue, and of 
course, please do feel free to reach out to me if 
you have further questions. …
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The law firm will also ask Large Landlord to waive 
the conflict.

All of this discussion of conflict of interest causes 
your firm’s young risk management partner to ques-
tion whether the firm was permitted to represent 
both Large Landlord and Adjunct Properties as cur-
rent clients, given the fact that they both have an 
interest in attracting the same types of tenant busi-
ness, and are in competition for Trendy Retailer as a 
tenant.

Representation of clients in economic competition
It is generally understood that material adversity 
does not exist when current or former clients com-
pete economically. In Gillette Co. v. Provost, the plain-
tiff sought to prohibit one of its former in-house 
patent lawyers from working for a competitor.21 The 
Massachusetts court concluded that “[w]ith respect 
to the ‘material adverse’ prong of Rule 1.9, represen-
tation of one client is not ‘adverse’ to the interests of 
another client, for the purposes of lawyers’ ethical 
obligations, merely because the two clients com-
pete economically.”

Similarly, New York State Bar Association Ethics 
Opinion 1103 concluded that “competing economic 
interests do not create [a Rule 1.7 conflict, nor do 
they] create a ‘material adverse’ interest within the 
meaning of Rule 1.9(a).”

Thus, here the law firm does not have a Rule 1.9 
conflict solely because its lawyer previously repre-
sented Large Landlord, which has economic inter-
ests adverse to the current client. Material adverse-
ness, referred to by the Gillette court, “requires a 
conflict as to the legal right and duties of the cli-
ents, not merely conflicting or competing economic 
interests.”22

That same young associate general counsel insists 
that we could have avoided much of the struggle 
with the Rules of Professional Conduct if we’d only 
just include this waiver of future conflicts provision 
in all of the firm’s engagement letters:

Our firm’s lawyers practice nationally and inter-
nationally, over a wide range of industries and 
businesses and in a wide variety of matters. 
Therefore as an integral part of the Engage-
ment, you agree that our firm may, now or in 
the future, represent other entities or persons, 
including in litigation, arbitration or other dis-
pute resolution procedure, adversely to you 
or any of your affiliates on matters that are not 
related to: (i) the legal services that we have ren-
dered, are rendering or in the future will render 
to you under this Engagement; and (ii) other 
legal services that we have rendered, are ren-
dering or in the future will render to you or any 
of your affiliates under a separate engagement.

Advance conflict waivers
As law firms grow and are no longer limited to one 
region or area but are nationwide and even world-
wide, the importance of waivers of future conflicts, 
or advance conflict waivers, continues to increase.23 
Mere consent is not enough. To be effective, con-
sent must be informed, which requires that the cli-
ent understand the conflict with sufficient clarity.24 
Most recently, the ethics of advance waivers was 
discussed in The Professional Lawyer.25

Even a general, open-ended waiver of future con-
flicts can be effective. For example, in Gladerma 
Labs, L.P. v. Actavis Mid Atlantic LLC, Gladerma sued 
generic drug company Actavis for patent infringe-
ment.26 Gladerma filed a motion to disqualify Acta-
vis’s counsel, Vinson & Elkins (V&E), on the ground 
that V&E concurrently represented Gladerma in 
employment-related matters. After terminating 
its representation of Gladerma, V&E opposed the 
motion on the ground that Gladerma, through its 
general counsel, had previously signed a waiver of 
future conflicts. The waiver read as follows:

We understand and agree that this is not an 
exclusive agreement, and you are free to retain 
any other counsel of your choosing. We recog-
nize that we shall be disqualified from repre-
senting any other client with interest materially 
and directly adverse to yours (i) in any matter 
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which is substantially related to our represen-
tation of you and (ii) with respect to any mat-
ter where there is a reasonable probability that 
confidential information you furnished to us 
could be used to your disadvantage. You under-
stand and agree that, with those exceptions, we 
are free to represent other clients, including cli-
ents whose interests may conflict with ours in 
litigation, business transactions, or other legal 
matters. You agree that our representing you in 
this matter will not prevent or disqualify us from 
representing clients adverse to you in other 
matters and that you consent in advance to our 
undertaking such adverse representations.

Although this waiver was open-ended, the court 
held that it was not per se unenforceable. Instead, 
the effectiveness of the waiver must be evaluated 
under Rule 1.7(b), which requires that the client be 
given “informed consent” to the conflict, confirmed 
in writing.

Rule 1.0(e) defines “informed consent” as “agree-
ment by a person to a course of conduct.” In the 
Gladerma case, the court found that the waiver pro-
posed a course of conduct, namely, the ability of 
V&E to represent clients with interests conflicting 
with Gladerma’s, within the boundaries set by the 
waiver.

Rule 1.0(e) also requires that the agreement is effec-
tive only if “the lawyer has communicated adequate 
information and explanation about the material 
risks of and reasonably available alternatives to 
the proposed course of conduct.” In the Gladerma 
waiver, the material risk of consent was that V&E 
would represent clients with interests adverse to 
Gladerma, which was exactly what happened. The 
reasonably available alternative was to “retain any 
other counsel of your choosing,” as explicitly noted 
in the waiver.

Having held that the waiver satisfied the definition 
of “informed consent,” the court went on to consider 
“the extent to which the client reasonably under-
stands the material risks that the waiver entails,” 
as counseled by Comment 22 to Rule 1.7. The court 

first noted that Gladerma was “a complex, global 
company” that “routinely encounters legal issues 
and the legal system.” The court also noted that 
Gladerma was represented by independent coun-
sel—its in-house general counsel—in agreeing to 
the waiver. These two factors weighed heavily in the 
court’s determination that the waiver was effective.

In Sheppard, Mullin, Richter & Hampton, LLP v. J-M 
Mfg. Co., Inc., the California Supreme Court upheld 
the lower court and refused to enforce an advance 
conflict waiver as the consent was not “informed” 
within the meaning of the Rules.27 The advance 
waiver in the Sheppard Mullin engagement letter 
was as follows:

Conflicts with Other Clients: Sheppard Mullin 
... has many attorneys and multiple offices. We 
may currently or in the future represent one or 
more other clients (including current, former, 
and future clients) in matters involving [you]. 
We undertake this engagement on the condi-
tion that we may represent another client in a 
matter in which we do not represent [you], even 
if the interests of the other client are adverse 
to [yours] (including appearance on behalf of 
another client adverse to [you] in litigation or 
arbitration) and can also, if necessary, examine 
or cross-examine [your] personnel on behalf of 
that other client in such proceedings or in other 
proceedings to which [you are] ... not a party 
provided the other matter is not substantially 
related to our representation of [you] and in 
the course of representing [you] we have not 
obtained confidential information of [yours] 
material to the representation of the other cli-
ent. By consenting to this arrangement, [you are] 
... waiving our obligation of loyalty to it so long 
as we maintain confidentiality and adhere to 
the foregoing limitations. We seek this consent 
to allow our Firm to meet the needs of existing 
and future clients, to remain available to those 
other clients and to render legal services with 
vigor and competence. Also, if an attorney does 
not continue an engagement or must withdraw 
therefrom, the client may incur delay, prejudice, 
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or additional cost such as acquainting new 
counsel with the matter.

But an advance conflict waiver was found effective 
in United States v. Abdelaziz, a criminal case alleging 
that the University of Southern California (USC) had 
been defrauded by the defendant and a college 
admissions consultant who bribed an administrator 
to admit the defendant’s child.28 

The waiver, signed by the general counsel of USC, 
stated “by way of preamble that Nixon represents 
numerous clients, ‘nationally and internationally, 
over a wide range of industries and businesses and 
in a wide variety of matters’” and continues:

Thus, as an integral part of the engagement, you 
agree that this firm may, now or in the future, 
represent other entities or persons, including 
in litigation, adversely to you or any affiliate on 
matters that are not substantially related to: 
(i) the legal services that this firm has rendered, 
is rendering, or in the future will render to you 
under the engagement; and (ii) other legal ser-
vices that this firm has rendered, is rendering, 
or in the future will render to you or any affiliate 
(an “Allowed Adverse Representation”).

You also agree that you will not, for yourself or 
any other entity or person, assert that either: 
(i) this firm’s representation of you or any affili-
ate in any past, present, or future matter; or 
(ii) this firm’s actual, or possible, possession of 
confidential information belonging to you or 
any affiliate is a basis to disqualify this firm from 
representing another entity or person in any 
Allowed Adverse Representation. You further 
agree that any Allowed Adverse Representation 
does not breach any duty that this firm owes to 
you or any affiliate.

The decisions on advance conflict waivers seem to 
be generally consistent with Comment 22 to Model 
Rule 1.7,29 which stresses the importance of explain-
ing the risks of conflict waiver and acknowledges 
that more sophisticated users of legal services are 
more likely to be able to balance the risks involved 
with benefits associated with waiving any conflict.30 

Best practices
•	 Universal conflicts review. Regularly circulating 

a list of new clients and new matters to all law-
yers and staff in the office, and requiring review 
for possible conflicts should reveal conflicts that 
have not been entered into the conflicts check-
ing system, or that exist but would not have 
been detected otherwise.

•	 Independent evaluation: When a conflict is iden-
tified, a disinterested lawyer or a conflicts com-
mittee should objectively consider whether the 
conflict may be waived. The judgment of the 
lawyer who wishes to accept the representation 
may be clouded by the lawyer’s personal inter-
est and therefore the conflict may be ignored or 
minimized.

•	 Non-engagement letter: If the law firm or law-
yer decides that an unacceptable conflict exists, 
then the representation should be declined, in 
writing, as soon as possible. By so doing, the 
lawyer and the firm document that this prospec-
tive client never became a client, thus preserv-
ing the right to handle matters against the pro-
spective client’s interests in the future.

•	 Written conflicts waiver: If it is determined that 
the conflict is waivable, then a waiver of the 
conflict must be obtained, reduced to writing, 
and signed by any affected client and prospec-
tive client. The lawyer must fully and completely 
disclose all material aspects of the representa-
tion and the potential adverse effects of com-
mencing or continuing the representation in 
light of the conflict. In addition, the lawyer 
should advise any affected client and prospec-
tive client that the lawyer is not representing 
them with respect to their decision on the pro-
posed conflict waiver and suggest consulta-
tion with another lawyer regarding the conflict 
waiver. The communications to obtain a waiver 
should be submitted to a disinterested lawyer 
or conflicts committee for objective evaluation 
of whether the communication sufficiently dis-
closes material aspects of the representation 
and the potential adverse effects.
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•	 Standing agreements for conflict waiver: In 
many instances, where conflicts regularly arise, 
law firms and clients have a standing agreement 
that conflicts will be waived, such as in the situa-
tion where a law firm regularly represents lend-
ers and borrowers, or landlords and tenants. 
In those circumstances, it may be possible to 
develop a form of conflict waiver communica-
tion that adequately discloses the conflict and 
documents the waiver, although lawyers should 
carefully consider the facts and circumstances of 
each matter to ensure that essential information 
is fully disclosed.

•	 Written engagement agreement. A written 
engagement letter should specifically identify 

the client or clients and detail the scope of the 
representation and should exclude specific areas 
that are not included in the representation. For 
example, when the law firm is retained solely 
to handle a real estate acquisition, the written 
engagement agreement should expressly con-
firm that the law firm is not being retained to 
provide advice with regard to tax liability result-
ing from the transaction. A detailed advance 
waiver identifying types of future representa-
tions that could arise and the potential adverse 
effects of prospective conflicts may be included 
in the engagement letter. Although this pro-
vides evidence of valid informed consent to the 
waiver, it is wise to request a specific conflict 
waiver any time an actual conflict arises. 

Notes
1	 Model Rules of Pro. Resp. R. 1.7: Conflict of Interest: Cur-

rent Clients

(a) Except as provided in paragraph (b), a lawyer shall 
not represent a client if the representation involves a con-
current conflict of interest. A concurrent conflict of inter-
est exists if:

	 (1) the representation of one client will be directly 
adverse to another client; or

	 (2) there is a significant risk that the representation 
of one or more clients will be materially limited by the law-
yer’s responsibilities to another client, a former client or a 
third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent con-
flict of interest under paragraph (a), a lawyer may repre-
sent a client if:

	 (1) the lawyer reasonably believes that the lawyer 
will be able to provide competent and diligent represen-
tation to each affected client;

	 (2) the representation is not prohibited by law;
	 (3) the representation does not involve the assertion 

of a claim by one client against another client represented 
by the lawyer in the same litigation or other proceeding 
before a tribunal; and

	 (4) each affected client gives informed consent, con-
firmed in writing.

2	 Model Rules of Pro. Resp. R. 1.8: Current Clients: Specific 
Rules:

(b) A lawyer shall not use information relating to rep-
resentation of a client to the disadvantage of the client 
unless the client gives informed consent, except as per-
mitted or required by these Rules. ...

(k) While lawyers are associated in a firm, a prohibition 
in the foregoing paragraphs (a) through (i) that applies to 
any one of them shall apply to all of them.

3	 Model Rules of Pro. Resp. R. 1.9: Duties to Former Clients:

A lawyer who has formerly represented a client in a 
matter shall not thereafter represent another person in 
the same or a substantially related matter in which that 
person’s interests are materially adverse to the interests of 
the former client unless the former client gives informed 
consent, confirmed in writing.

(a) A lawyer shall not knowingly represent a person in 
the same or a substantially related matter in which a firm 
with which the lawyer formerly was associated had previ-
ously represented a client

	 (1) whose interests are materially adverse to that 
person; and

	 (2) about whom the lawyer had acquired informa-
tion protected by Rules 1.6 and 1.9(c) that is material to 
the matter; unless the former client gives informed con-
sent, confirmed in writing.

(b) A lawyer who has formerly represented a client in a 
matter or whose present or former firm has formerly rep-
resented a client in a matter shall not thereafter:

	 (1) use information relating to the representation 
to the disadvantage of the former client except as these 
Rules would permit or require with respect to a client, or 
when the information has become generally known; or 
reveal information relating to the representation except 
as these Rules would permit or require with respect to a 
client.

4	 Model Rules of Pro. Conduct R. 1.7(a)(1).

5	 Model Rules of Pro. Conduct R. 1.7(b)(1).

6	 Model Rules of Pro. Conduct R. 1.13(a) (“A lawyer employed 
or retained by an organization represents the organiza-
tion acting through its duly authorized constituents.”).

7	 Model Rules of Pro. Conduct R. 1.7(a)(2).
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8	 Model Rules of Pro. Conduct R. 1.7(b). See discussion of 
waivers infra.

9	 Model Rules of Pro. Conduct R. 1.9(a).

10	 Model Rules of Pro. Conduct R. 1.9, Comment 3 (“Matters 
are ‘substantially related’ for purposes of this Rule if they 
involve the same transaction or legal dispute or if there 
otherwise is a substantial risk that confidential factual in-
formation as would normally have been obtained in the 
prior representation would materially advance the client’s 
position in the subsequent matter. For example, a lawyer 
who has represented a businessperson and learned exten-
sive private financial information about that person may 
not then represent that person’s spouse in seeking a di-
vorce. Similarly, a lawyer who has previously represented 
a client in securing environmental permits to build a shop-
ping center would be precluded from representing neigh-
bors seeking to oppose rezoning of the property on the 
basis of environmental considerations; however, the law-
yer would not be precluded, on the grounds of substantial 
relationship, from defending a tenant of the completed 
shopping center in resisting eviction for nonpayment of 
rent. Information that has been disclosed to the public 
or to other parties adverse to the former client ordinarily 
will not be disqualifying. Information acquired in a prior 
representation may have been rendered obsolete by the 
passage of time, a circumstance that may be relevant in 
determining whether two representations are substantial-
ly related. In the case of an organizational client, general 
knowledge of the client’s policies and practices ordinar-
ily will not preclude a subsequent representation; on the 
other hand, knowledge of specific facts gained in a prior 
representation that are relevant to the matter in question 
ordinarily will preclude such a representation. A former 
client is not required to reveal the confidential informa-
tion learned by the lawyer in order to establish a substan-
tial risk that the lawyer has confidential information to use 
in the subsequent matter. A conclusion about the posses-
sion of such information may be based on the nature of 
the services the lawyer provided the former client and in-
formation that would in ordinary practice be learned by a 
lawyer providing such services.”).

11	 Id.

12	 Model Rules of Pro. Conduct R. 1.9, Comment 8 (“However, 
the fact that a lawyer has once served a client does not 
preclude the Lawyer from using generally known informa-
tion about that client when later representing another cli-
ent.”).

13	 559 N.W.2d 496 (Neb. 1997).

14	 Model Rules of Pro. Conduct R. 1.7, Comment 9.

15	 Model Rules of Pro. Conduct R. 1.7, Comment 24 (“Ordi-
narily a lawyer may take inconsistent legal positions in 
different tribunals at different times on behalf of differ-
ent clients. The mere fact that advocating a legal position 
on behalf of one client might create precedent adverse 
to the interests of a client represented by the lawyer in 
an unrelated matter does not create a conflict of interest. 
A conflict of interest exists, however, if there is a signifi-
cant risk that a lawyer’s action on behalf of one client will 
materially limit the lawyer’s effectiveness in representing 
another client in a different case; for example, when a de-

cision favoring one client will create a precedent likely to 
seriously weaken the position taken on behalf of the other 
client. Factors relevant in determining whether the clients 
need to be advised of the risk include: where the cases 
are pending, whether the issue is substantive or proce-
dural, the temporal relationship between the matters, the 
significance of the issue to the immediate and long-term 
interests of the clients involved and the clients’ reasonable 
expectations in retaining the lawyer. If there is significant 
risk of material limitation, then absent informed consent 
of the affected clients, the lawyer must refuse one of the 
representations or withdraw from one or both matters.”).

16	 Model Rules of Pro. Conduct R. 1.13: Organization as Cli-
ent:

(a) A lawyer employed or retained by an organization 
represents the organization acting through its duly autho-
rized constituents.

(b) If a lawyer for an organization knows that an officer, 
employee or other person associated with the organiza-
tion is engaged in action, intends to act or refuses to act in 
a matter related to the representation that is a violation of 
a legal obligation to the organization, or a violation of law 
that reasonably might be imputed to the organization, 
and that is likely to result in substantial injury to the or-
ganization, then the lawyer shall proceed as is reasonably 
necessary in the best interest of the organization. Unless 
the lawyer reasonably believes that it is not necessary in 
the best interest of the organization to do so, the lawyer 
shall refer the matter to higher authority in the organiza-
tion, including, if warranted by the circumstances to the 
highest authority that can act on behalf of the organiza-
tion as determined by applicable law.

(c) Except as provided in paragraph (d), if
	 (1) despite the lawyer’s efforts in accordance with 

paragraph (b) the highest authority that can act on behalf 
of the organization insists upon or fails to address in a 
timely and appropriate manner an action, or a refusal to 
act, that is clearly a violation of law, and

	 (2) the lawyer reasonably believes that the violation 
is reasonably certain to result in substantial injury to the 
organization, then the lawyer may reveal information re-
lating to the representation whether or not Rule 1.6 per-
mits such disclosure, but only if and to the extent the law-
yer reasonably believes necessary to prevent substantial 
injury to the organization.

....
(f ) In dealing with an organization’s directors, officers, 

employees, members, shareholders or other constituents, 
a lawyer shall explain the identity of the client when the 
lawyer knows or reasonably should know that the organi-
zation’s interests are adverse to those of the constituents 
with whom the lawyer is dealing.

A lawyer representing an organization may also rep-
resent any of its directors, officers, employees, members, 
shareholders, or other constituents, subject to the provi-
sions of Rule 1.7. If the organization’s consent to the dual 
representation is required by Rule 1.7, the consent shall be 
given by an appropriate official of the organization other 
than the individual who is to be represented, or by the 
shareholders.
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waivers).
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